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Removal Of Climate Change Levy
Renewables Exemption - What it means
and how it may affect those generating
electricity from renewables
The Climate Change Levy (“CCL”) is an environmental tax
introduced under Schedule 6 of the Finance Act 2000 (the
“Act”) that is charged on electricity and gas supplied to
“business consumers” as defined in the Act. The definition
of “business consumers” includes public sector consumers
but excludes small businesses that typically consume very
small quantities of energy (“Business Consumers”).
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The CCL is aimed at encouraging Business Consumers
to be energy efficient and to reduce greenhouse
emissions. It is charged only on units of energy actually
used (and not on other components of the bill such as
the fixed daily charges/standing charges) - therefore
the lower the consumption, the lower the tax. Business
Consumers pay the CCL through their electricity bills and
the licensed electricity supplier (“Third Party Licensed
Supplier” or “TPLS”) pays the tax collected to HM Revenue
& Customs (“HMRC”).
However, until recently, Business Consumers supplied
with electricity generated from certain eligible sources
benefitted from an exemption under the CCL regime
(“Exemption”). The Exemption aimed to increase
demand for renewables from Business Consumers, to
support the renewable generation sector. To qualify for
the Exemption, Business Consumers needed to have a
contract with their TPLS which contained a declaration
as to the renewable generation source of the electricity
(based in the UK or overseas) referred to in the Act as the
“renewable source declaration” (“RSD”).

If accreditation was granted, Ofgem issued Levy
Exemption Certificates (“LECs”) to the operator of the
generating station (“Accredited Generating Station”).
One LEC was issued to the Accredited Generating
Station for each megawatt hour of electricity generated
by it two months after the month of generation.
The LECs could then be sold by the Accredited
Generating Stations to a TPLS under a power offtake
agreement. Accredited Generating Stations have been
known to charge up to 90% of the LEC value set by
Ofgem - currently £5.54 per MWh or LEC. This would
provide TPLSs with some of the evidence needed to
demonstrate to HMRC that the electricity generated by
the Accredited Generating Station and supplied by them
to Business Consumers was indeed
CCL exempt (the TPLSs would redeem the value of
the LECs from HMRC at the current value of £5.54 per
MWh by not paying the CCL in respect of the MW hours
of electricity supplied under the LECs), such that CCL
should not need to be paid by its Business Consumers
in respect of that electricity. This led to LECs gaining
commercial value for Accredited Generating Stations.

The Exemption covered electricity generated by certain
renewable sources (“Renewable Source Electricity” or
“RSE”) and that generated by a “Good Quality “ combined
heat and power plant (“Good Quality CHP”). The RSE
Exemption came into effect along with the CCL in April
2001. The Good Quality CHP exemption was added in
April 2003. Generating stations producing RSE or certified
as Good Quality CHPs could apply for accreditation
under the CCL Exemption regime to Ofgem who
administer the CCL regime on behalf of HMRC.

Decentralised Energy & Smarter Grids

|

Ashfords LLP

|

November 2015

|

2

Unfortunately, in the Summer Budget of 2015, the
Government announced that the RSE Exemption
applicable to electricity generated by an Accredited
Generating Station as supplied to Business Consumers
through TPLSs (“Indirect Supply”) (as opposed to through
a private wire) was to be withdrawn from 01 August 2015
(the final LECs were issued on 15 October 2015). The
Good Quality CHP Exemption for Indirect Supply had
already been withdrawn from 01 April 2013. Parties that
wish to supply RSE electricity, or electricity generated by
a Good Quality CHP, directly to a UK business customer
through a private wire should contact HMRC for a
‘directed utility’ status.
The Government stated that the main intention behind
the withdrawal of the RSE Exemption was to remove the
potential for international firms to acquire double tax
relief by benefiting from the Exemption where they could
also claim an exemption in their home countries.
However, this was widely seen by the renewable energy
industry to be a disproportionate action which had
the potential to adversely affect a renewable project’s
forecast income stream and possibly its ability to
repay its debt. Even though the value of a LEC to an
Accredited Generating Station is not much compared
to other subsidy values such as Renewables Obligation
Certificates (“ROCs”) or Renewable Heat Incentive (“RHI”),
(typically around £5/MWh - linked to the current
Climate Change Levy rate of £5.54/ MWh), its removal
is considered, by many, to have affected the stable
market conditions needed for financing and business
planning, eroding investor confidence and leading to a
significant negative effect on the industry itself. Other
players in the market, however, consider that anticipated
rising electricity prices in the foreseeable future will be
sufficient to offset any loss of income forecast from sale
of LECs.

The Government acknowledged the potential industry
impact and the fact that the impact could be most felt
over the next five years (until the 2020s). It therefore
provided for a transitional period before TPLSs will no
longer be entitled to redeem a LEC in order to claim the
benefit of the RSE Exemption. Government also agreed
to consult with industry stakeholders to determine an
appropriate length for the transitional period and how
the transitional arrangements would operate in practice.
HMRC, accordingly, launched an informal consultation
on 06 August 2015 calling for responses by 31 October
2015. The consultation paper proposes that TPLSs can
continue to redeem LECs in respect of RSE generated
before 01 August 2015 and supplied to Business
Consumers until the end of the transitional period or
exhaustion of associated “credit balances”, whichever is
sooner.
So what are credit balances? Electricity generated
from renewable sources can be unpredictable, and the
amount of CCL exempt RSE received by a TPLS under
a contract incorporating a RSD (“Renewable Source
Contract” or “RSC”) does not always exactly match the
quantity of RSE supplied by it to Business Customers.
Because of this, the TPLS is permitted to strike a balance
between the amount of CCL exempt RSE actually
received by it from the Accredited Generating Station
over a 3 month ‘balancing’ period (“Balancing Period”),
and the amount of RSE actually supplied to Business
Consumers over that same period.
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The first Balancing Period starts when the Accredited
Generating Station makes its first CCL exempt RSE
supply. At the end of 3 months the total RSE received by
the TPLS from the Accredited Generating Station is
calculated against the total RSE supplied by the TPLS to
the Business Consumer. Should the amount of RSE
received be greater than that supplied, it creates a credit
balance for the TPLS. The opposite position would result
in a debit balance. Credit balances built up by the TPLS in
this way (effectively “banked” credit balances) can
continue to be used to redeem LECs until the end of the
transitional period or exhaustion of the credit balances,
whichever is sooner. Where a TPLS has a debit balance
as at 01 August 2015, it will either need to acquire LECs
issued in respect of RSE generated before that date in
order to continue to make CCL exempt supplies in
respect of its RSC’s up until the end of the transitional
period or it will need to make a payment to HMRC to
account for the deficit due at the end of the Averaging
Period.

ADDRESSING THE RISK

HMRC is currently considering the consultation feedback
and the outcome is expected in the New Year. Although
HMRC will be guided by the industry response (mainly
TPLSs) when determining the length of the transitional
period, that transitional period is not expected to end
before 31 March 2016 at the earliest. The complete
withdrawal of the RSE Exemption will need further
legislative changes to be made in the Finance Bill 2016.
In the meantime, however, it will be up to all parties to
consider the impact of the withdrawal of LECs on any
existing long term power offtake agreements. Particular
attention should be paid to the commercial provisions
setting out the balance of risks and benefits in the
agreements as LECs will rarely be mentioned as such in
the agreements. Although the change in law provisions
in any such agreements typically are drafted to address
unforeseen situations, it could be a matter for debate
as to how far back in time the removal of the RSE CCL
Exemption can be said to be reasonably unforeseeable
in any particular contract.

The HMRC proposal is only applicable to RSE. In relation
to Good Quality CHP LECs, TPLSs have until 31 March
2018 to redeem any CHP LECs they have acquired
before 1 April 2013, to allow time to use up their accrued
LECs
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