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SECTION 1

WELCOME TO THE ASHFORDS SMALL CLAIMS PACK

This is designed to assist anyone who is either:

1. Taking a claim through the Court, or

2. Defending a money claim brought against them.

What is a small claim?

1. A claim for less than £5,000.00; or

2. Where the claim involves personal injuries where both:

i) the financial value is less than £5,000.00; and

i) the financial value of the compensation for personal injuries is not more than

£1,000.00.

3. Where the claim is by tenant against his landlord for repairs it will be a small

claim if the total value of the claim is less than £1,000.00.

The small claims procedure (known as the “Small Claims Track”) is what used to be

called the County Court “arbitration” procedure.

A small claim can be brought for various types of dispute including:-
1. Repayment of loans or debts;

2. Accidents;

3. Bad workmanship;

4, Faulty goods.

This guide is principally designed to assist you in bringing claims for the repayment of

loans or debts, however, it is also illustrative of the procedure for all claims.
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WHY SHOULD YOU BRING A CLAIM YOURSELF?
WOULD IT BE EASIER TO INSTRUCT A SOLICITOR?

One of the aims of the small claims procedure is to eliminate or reduce the need for legal
help. Only legal costs on the Court’s “Fixed Scale” are recoverable from the losing
party. These “Fixed Costs” will only cover a very small part of the Solicitors’ fees. It is
therefore important to balance the need for legal advice against the cost.

Points to consider carefully before bringing Court proceedings:

A letter before Court action may be all it takes to recover the money.
Are you suing the right person or persons?

Have you claimed interest?

Have you valued the claim correctly?

Have you prepared the Particulars of Claim or Defence properly?
Could the evidence be improved?

What are your tactics for the Final Hearing?

Ashfords would be pleased to assist you with difficult cases or situations where the
amount at stake would make the cost of advice economic.
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SECTION 2

THE COSTS OF BRINGING A SMALL CLAIM

When you lodge your claim, at the County Court you will be charged a fee depending on
the amount of the claim. The amount of the fees vary from time to time. Ashfords or the
County Court office will be able to tell you the correct amount.

As from 4 January 2005 the fees are as follows:-

Value of claim Court fee
Up to £300.00 £30.00
Over £300.00 up to £500.00 £50.00
Over £500.00 up to £1000.00 £80.00
Over £1000.00 up to £5000.00 £120.00

These fees are for claims up to the value of claim listed (e.g. if you are claiming
£4,000.00 you will be required to pay a fee of £120.00).

Legal costs are normally limited to fixed costs. In exceptional circumstances (where the
facts or law are particularly difficult or complex — perhaps involving a lot of expert
evidence) the Court may decide that the Small Claims Track is inappropriate.

It may be necessary for you to use an expert (such as a doctor) and/or other witnesses
to prove your case. The expert will probably charge a fee. You may also have to pay
the travelling and other expenses of the witnesses to attend Court. These costs may be
recovered from the losing party, but only up to an amount allowed by the Court.

If you instruct Ashfords we will only charge a limited amount for the time we spend on
advising or carrying out preparation of the case on your behalf. Full details of our
charges will be provided to you in writing. It may be possible to agree a fixed fee to
carry out a specified amount of work.
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SECTION 3

THE SMALL CLAIMS PROCEDURE

3.1 - BEFORE MAKING A SMALL CLAIM

Viability of the Claim

It is important to ask yourself whether the person you intend to sue (the Defendant) has
the money to pay your claim (even by instalments, if necessary). You must also know
the Defendant’s address to “serve” the proceedings by post. You should think about
checking whether the Defendant has other Court Judgments against him.

A “letter before action”

Before you issue your claim, a letter should be written to the Defendant. That letter
should provide details of how much is owed and why. You should include a warning that
if the money is not paid by a certain date you will bring a claim to the Small Claims Court
and make a claim for interest and costs. You should give a reasonable time to respond
e.g. 7 — 14 days.

KEEP COPIES OF ALL LETTERS YOU WRITE.

Which County Court?

You may commence Court proceedings at your local County Court.

If your claim is for a specified amount and the claim is defended, it will be transferred to
the Defendant’s local County Court or the Court nearest their solicitors. This may not be
convenient for you. It is possible to ask the Court to transfer the case to your local Court

when you fill in the “Allocation Questionnaire” (see 3.4 below) but there is no guarantee
the Court will grant your request unless there are good reasons.
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3.2 - BRINGING A SMALL CLAIM

To bring a small claim you will have to complete a County Court Claim Form. The local
County Court office will provide you with the recent form free of charge.

The Claim Form is very important because it forms the basis of your claim. It must be
drafted clearly and be relevant to the legal issues involved. It should explain the nature
of the claim and why you consider the Defendant to be liable. It must also be verified as
being true by, you as the “Claimant”, signing to say the facts giving rise to the claim are
true.

The “Particulars of Claim” on the Claim Form may require more space than provided on
the Claim Form. If so, use a separate sheet(s) of paper and attach it to the Claim Form.
Remember that you do not need to go into precise detail in this document as you can
present your evidence by way of a written statement and by referring to documents
when you attend the hearing.

Once you have completed the Claim Form and Particulars of Claim you will need to send
to the County Court office one copy for the Court and one for each Defendant, with a
cheque for the Court fee payable to “HMCS”.

The Court will then “issue” the Claim Form and allocate your claim a claim number. In
all further correspondence with the Court you must quote the claim number. The Court
will send you a “Notice of Issue”. This tells you the “Date of Postal Service” from which
you can calculate how long the Defendant has to reply.
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3.3 — DEFENDING A SMALL CLAIM

The Claim Form will be “served” on the Defendant by the Court by post, together with
the “Response Pack”. The Defendant must decide what to do. The Defendant may:-

pay you the amount claimed in full, or
ignore the Claim Form, or
admit the claim on form N9A (for a quantified amount), or

deny that any of the amount claimed is due on form N9B or on a separate
document called a Defence (see paragraph 5.6).

acknowledge service of the Claim Form with a view to filing a Defence or to
disputing the Court’s jurisdiction (or power) to deal with the case (see paragraph
5.7).

What if a County Court Claim Form and Particulars of Claim has been served on

you?

You need to act quickly. If you fail to act, then the Claimant will be able to enter a
Judgment against you and enforce that Judgment.

Your response to a Claim Form and Particulars of Claim will, of course, depend on the
circumstances of the case. For example:-

If the Claimant’s claim is fully justified, it may be cheaper to pay the amount
claimed to prevent further interest being added to the claim. Form N9A or N9C
allows you to admit the claim (depending whether the claim is for a quantified
amount or not) and make an offer to pay the Claimant by instalments. You
should complete the form and send it back to the County Court office.

If the Claimant’s claim is not fully justified you may “Defend” the claim (in whole
or in part). To do this, complete form N9B giving full reasons why you are
definding the claim and return it to the County Court.

You may also have a claim against the Claimant. You may make this
“Counterclaim” in addition to defending the Claimant’s claim. A Court fee will be
payable for this calculated on the same basis as the original claim (see section
2). A “Counterclaim” is known in the Court Rules as a “Part 20 Claim”.

Like the Particulars of Claim, the “Defence” is very important as it sets out the basis of
your Defence to the Claimant’s claim. Form N9B may not provide enough space to set
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out your Defence. If so, use a separate sheet(s) of paper. The Defence must amount to
a legal defence to the claim and not be simply an excuse for non-payment.

What is an Acknowledgement of Service?

The Defendant may file an Acknowledgement of Service if unable to file a Defence
within 14 days of the date of postal service. Once the Acknowledgement of Service is
filed the Defendant has 28 days from the date of postal service of the Particulars of
Claim to file a Defence. If the Defendant has filed an Acknowledgement of Service
within the 14 days but then fails to file the Defence within the 28 days, you are entitled to
enter Judgment in Default (see below).

What if the Defendant has now paid you the amount claimed in full?

You should write to the Court (do not forget to quote the case number) and tell them that
the Defendant has paid. The Court will then Discontinue the case. If, however, the
Defendant has paid the amount claimed but not the Court fee you should claim this and
complete the N205A form. Please read on.

What if the Defendant has not replied to my Claim Form within 14 days of the Date
of Postal Service?

In a normal case, you should ask the Court to enter “Judgment in Default”. You will have
to complete the bottom half of the Notice of Issue form N205A, tear it off and send it to
the Court office. The Court will then enter Judgment and send you a copy of it. The
Defendant will then have a County Court Judgment which amounts to a Court Order to

pay.

If the Defendant does not pay the amount of the Judgment to you, you will have to
consider “enforcing” the Judgment. There are various methods of enforcement. For
further information turn to Section 4 of the Ashfords Small Claims Pack.

The Defendant has admitted the amount claimed on form N9A or N9C

If the Defendant has admitted the claim but has failed to make any offer of payment on
the form N9A, you should ask the Court to enter Judgment against the Defendant by
completing the bottom half of the Notice of Issue form N205A, and sending it to the
Court office. The court will then enter Judgment and send you a copy of it. If the
Defendant still does not pay, you should consider the enforcement of the Judgment at
section 4 of the Ashfords Small Claims Pack.

If the Defendant has admitted the claim and has made an offer of payment that is
acceptable to you, you should still complete the bottom half of the Notice of Issue form
N205A and return it to the Court office. The Court will then enter Judgment against the
Defendant and send you a copy.

If the Defendant has admitted the claim and has made an offer of payment that is
unacceptable to you, you can ask the Court to assess the amount of the payments the
Defendant should make. To do this, complete the bottom half of the Notice of Issue form
N205A (make sure you tick the box saying that you do NOT accept the Defendant’s
proposal for payment) and return it to the Court. The Court will then send you and the
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Defendant an appointment for you and the Defendant to see the District Judge who will
hear you and the Defendant and then decide the level and frequency of payment.

If the Defendant has admitted a claim on form N9OC (ie for an unspecified amount) a
Court hearing may be necessary to assess the level of damages.

Form N9A - The Defendant has admitted some of the amount claimed

If the Defendant has admitted some of the amount claimed and you are happy to accept
this in full and final settlement of your claim, complete parts B and C of form N225A
(Notice of Part Admission) and return it to the Court office. This form should be sent to
you by the Court. The Court will then enter Judgment against the Defendant for the
amount admitted.

If the Defendant has admitted some of the amount claimed and you are NOT prepared
to accept this in full and final settlement of your claim, complete part A of form N225A
(Notice of Part Admission) and return it to the Court. The Court will then decide what will
happen next (see below).

Form N9B - The Defendant has denied that any of the amount claimed is due or
has filed a Defence (a document he has prepared himself)

After the Court receives a Defence from the Defendant it will then decide what will
happen next. The options open to the Court are as follows:-

e the Court can propose to deal with the claim without a hearing and invite the
parties to notify the Court by a specified date to confirm that they agree to this
proposal.

e arrange a Final Hearing to decide the matter.

The Court will send you a Notice of Hearing giving you with the time, date and
duration of the Hearing and any “directions” (steps to prepare the case that you
have to comply with within a specific timetable).

e arrange a Preliminary Hearing to see both parties to the dispute to see if the
matter can be resolved between you or if this is not possible, to ensure the
parties prepare properly for a Final Hearing (eg: order that statements and
documents are exchanged etc.).

e advise that the matter shall be dealt with by another form of County Court
procedure (see above). Should this happen you ought to seek further legal
advice.

Remember, it may well be that the Court will transfer the case to the County Court
nearest to the Defendant’s home or place of business after a Defence is filed.
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3.4 - ALLOCATION

The Court will automatically send both parties an Allocation Questionnaire on the filing of
a Defence. If your claim is for more than just a claim for money (perhaps you are
seeking an injunction) or if your money claim is worth over £1,500 you will be required to
pay an additional fee of £100.00. The Defendant does not have to pay this fee. The
Allocation Questionnaire must be returned to the Court by the date stated on the
questionnaire itself.

You should complete all of the questions in the questionnaire to the best of your ability in
order that the Court can decide how to proceed with the claim. If the Allocation
Questionnaire is not sent to the Court by the given date the Court has the power to
dismiss a claim if you are the Claimant or to enter Judgement if you are defending a
claim.
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3.5 — DIRECTIONS — PROOF OF YOUR CASE

After the Allocation Questionnaires are returned to the Court, the Court will issue a set of
Directions with which you will need to comply and give you a date for the final hearing to
take place. This will include a time when the hearing is likely to commence and an
indication of the length of time which the Court feels is appropriate to hear the claim.

The Notice of Final Hearing will tell you the “Directions” to comply with in order to
prepare for the Hearing. For example, the Directions may tell you to send copies of
documents on which you intend to rely to the other party at least seven days before the
Hearing. Make sure you comply with these Directions, otherwise the Hearing may have
to be adjourned to a later date or you may not be allowed to refer to those documents at
the Hearing.

You must gather evidence to prove your case. Evidence can take the following forms:-
Oral Evidence of facts

Oral evidence or evidence “in person” is better than just the written evidence of a
witness as the Court will be able to assess the evidence and will probably give it more
“weight” as a result. Usually you will also ask the witness to make and sign a written
statement and he/she can then answer questions about their statement at the hearing.

Written Evidence of facts

If your witness cannot attend the hearing you should obtain a witness statement from
them to send to the Court and your opponent. The statement must be signed and dated
by the witness. The District Judge will read the witness statement but as he/she cannot
ask the witness any questions about the evidence, the District Judge will probably give
that evidence less weight than if the withess gave oral evidence.

Expert Evidence

In some cases it will be necessary to obtain expert evidence to prove your case. Expert
evidence will be required on matters of opinion which are outside the District Judge’s
knowledge. It is important that you use an expert who you feel has the appropriate level
of expertise as (you will have to satisfy) the Court that your expert’s opinion should be
accepted. (For example, in a case of personal injury, a report will be required from a
doctor). You may use an expert (including yourself) if the Judge gives you permission.
If possible you should try and agree with your opponent to appoint a joint expert. An
expert will usually charge a fee for his services. The choice of expert is, of course, very
important and Ashfords will be able to advise you whether you need expert evidence
and, if so, what expert to approach for help.
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Other Evidence

Documents which are part of the background of the dispute should be used as they often
help to support your claim (eg: contracts, invoices, correspondence).

Photographs, maps or plans may sometimes be helpful to both parties to demonstrate
their case to the District Judge, particularly in road traffic accident cases.

You should try to agree your evidence with the other party before the hearing by sending
copies of your evidence to that party and asking them whether the evidence can be
agreed. You will be able to tell the District Judge at the Final Hearing what has been
agreed and he will be able to concentrate only on the matters in dispute.
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3.6 — THE FINAL HEARING

The Final Hearing

At the Final Hearing the dispute will be dealt with by a District Judge and he/she will
decide whether the Claimant’s claim should succeed or not. The District Judge will
conduct the hearing, consider the evidence from both the Claimant’s side and the
Defendant’s side and make a decision based on that evidence.

Adequate preparation for the Final Hearing is essential for success. You should prepare
your case and evidence in a structured and chronological order to help the District Judge
understand it fully. Ashfords would be pleased to offer specific advice for the
preparation of your Hearing.

At the Final Hearing the District Judge will decide the procedure to be adopted. He may
or may not allow you the chance of asking the other party (and their witnesses) any
questions. The District Judge should explain at the outset how he or she would like the
Hearing conducted.

After the District Judge has heard all the evidence he/she will decide the case and make

an Order or Judgment. A written notice of the Order or Judgment will be sent to the
parties.
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SECTION 4

ENFORCEMENT

In some cases, obtaining a Judgment against a Defendant (now known as the Debtor)
will not result in payment. In these circumstances it may be necessary to take steps to
“enforce” the Judgment. There are various methods available to the Claimant (now
known as the Judgment Creditor) of enforcing a Judgment. The choice of enforcement
method will depend on the Debtor’s own circumstances. The following will assist you in
deciding the best method:-

Oral Examination

If you have very little or no information about the Debtor’s financial means, the Court can
carry out an Oral Examination on the Debtor. This is a process whereby the Defendant
must attend Court and give sworn evidence about his or her financial situation. You do
not have to attend the Oral Examination. The information given by the Debtor will be
sent to you and will assist you in deciding whether to proceed with one of the options
below. To carry out an Oral Examination you will have to complete form N316 and send
it to the Court office with the correct Court fee, presently £45.00.

Warrant of Execution

A Warrant of Execution is the process of the Bailiffs attending on the Debtor. If the
Debtor has goods that the Bailiffs may seize lawfully, then the Bailiffs will take those
goods and arrange for them to be sold in order to pay for the Judgment. The Bailiffs
may be able to secure a regular payment from the Debtor to pay for the Judgment. To
instruct the Bailiffs you will have to complete form N323 and send to the Court with the
correct Court fee. The fee is presently £35.00 for sums of less than £125.00, £55.00
where more than £125.00 and £95.00 where you are seeking to recover possession of
land. If the Judgment is over £1,000, it is possible to transfer the Judgment to the High
Court for enforcement by the Sheriff. The Sheriff is sometimes more effective than the
Bailiffs.

Attachment of Earnings Order

An Attachment of Earnings Order is very effective if the Debtor is employed and paid on
a regular basis. The Attachment of Earnings Order is an order to the employer to pay a
regular sum (the sum is decided by the Court) to pay for the Judgment out of the
Debtor’'s wages or salary. You will have to complete form N337 and send to the Court
with the correct Court fee, presently £65.00

Charging Order

If the Debtor has any assets that the Bailiff cannot seize, such as stocks and shares or
equity in a house or land, then it is possible to obtain an order that the asset is “charged”
in your favour. It may then be possible to obtain a further order that the asset is sold in
order to satisfy the Judgment.
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SECTION 5

HOW WE CAN HELP

We can help you in a number of different ways. We can charge a fixed fee so that you
can keep to a budget.

A letter before action.

We can send a “letter before action” to the proposed Defendant setting out the details of
your claim . This may be all that is required to settle your claim.

Issuing a claim

We can advise or draft the Particulars of Claim on your behalf. We can also advise
regarding the person against whom you should be bringing proceedings and also on the
chances of success.

Defending a claim

We can advise on how to defend a claim and draft the Defence.

Allocation

We can advise on the Allocation Questionnaire and complete the questionnaire.
Evidence

We can advise and assist you with preparing your evidence — such as advising you
about the relevance of documents and on the contents of withess statements. We can
also advise you of which expert withesses you could approach to prepare expert reports
on your behalf. We can also advise what the expert should be asked to do for you.
Hearing Representation

We can represent you at the final hearing.

We would charge the normal hourly rate of the person acting for you and we can give
you an estimate of the likely cost. You should be aware that most of these costs will not
be recoverable from the Defendant and may therefore amount to a substantial amount of
your claim whether you are successful or not.

Large volume of claims

We also have a debt recovery service based in our Exeter office which would be of use
to anyone wishing to bring a substantial number of claims.

© Ashfords 15




Note: This pack is provided for general guidance for our clients and is no substitute for
specific advice in relation to the circumstances of a particular case.

More information:

The Court Rules in relation to small claims may be found in the Civil Procedure Rules
1998 in particular part 27.

Details of the Rules are available on the Ministry of Justice website:
http://www.justice.gov.uk
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